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APPELANT'S STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


1. Can probable cause for the investigative arrest of an 
individual be based upon alleged information given by a third but un- 
known party and does such an arrest justify police to pursue the per- 
son sought to be questioned or to search his person for weapons? 

2. If a person is placed under arrest without probable 
Cause can a weapon subsequently found near or upon him under circum- 
stances which did not reveal the necessity for a search for weapons 
because of an immediate danger to the police officers or others be 


used in evidence where a motion to suppress has been timely made? ~ 


STATEMENT OF THE CASE | 
| 


Appellant, Rudolph Mercer, was found guilty by a jury of 
the charge of carrying a dangerous weapon (22 DCC 3:02) and sentenced 
to a term of two to eight years. The facts leading to the arrest of 
appellant are basically undisputed although there is sone difference 
in the testimony of the solice officers and appellant and his witness 
as to whether appellant was walking out of a High's store when the 
police first observed him or whether he had been standing on the 
sidewalk in front of such store and carrying on a eee ton with 
a male and female companion. According to the testimony of Officer 
Ronald D. Dotson, he and Officer Alfred Smith had been cruising in 
a scout car going West on Rhode Island Avenue when they observed a 
man coming out of a High's store, who crossed Rhode Island Avenue, 

a six lane thoroughfare, and flagged his scout car se stop. This 
individual, whose identity is unknown and who did not appear at the 
trial, allegedly stated to the officers that he had observed @ per- 
son in High's store with a gun in his rear pocket, At Dotson 
stated that he asked for a descriytion of the subject and he was 
told that he was a tall negro male who had a tan trench coat over 
his arm. The police officer then looked across Rhode Istend Avenue 
at the High's store and saw such a person come out of the store who 
fit the description. He asked the unknown stranger if that was the 
man and the reply was in the affirmative. He did not get his in- 
former"s name, or address or other identity although he stated that 
he asked him to wait there until he could check on the subject. 
Officer Dotson then testified that he told his partaer, who was driv- 
ing, to make a U turn and at the same time advised his dispatcher 
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that they were going out of service to check a subject suspected of 
having a gun in his pocket at the High's store. 

Upon the completien of the U turn, Officer Dotsen jumped 
out of his car and approached appellant, who, he stated, was standing 
with a trench coat over his arm and was eating an ice cream cone. 

As he approached, appellant noted that he was coming towards him and 
started backing away. Whereupon Officer Dotson said, “Could I speak 


to you for a moment”. Appellant continued to back up and mumbled 


something like, "That is alright, that is alright". Officer Dotson 


bod =e Este ft 4 


then stated that he spoke to appellant and said, "I have a complaint 
you are carrying a gun, I would like to talk to you". @fficer Dotson 
continued then to state that at this time appellant threw the trench 
coat and ice cream cone in his direction, turned around and started 
running west on Rhode Island Avenue, cressed the street at about the 
middie of the block and eontinued west, in» the 2000 block of Rhode 
Island Avenue. This was about 9:60 pom. and the lighting conditions 
were reasonably good. Appellant Stated tgat when the police officer 
aporoached him, he was standing on the sidewalk to front of High's 
eating an ice cream cone and talking to a friend and a girl compan- 
ion. When Officer Doteoa first Spoke his statement was not clear to 
appellant at first, but that the officer said, "I want to frisk you 
for a gun", at which point appellant dropped his coat and ice cream 
cone and commenced to run with Officer Dotson in pursuit. As appellant 
was running with the officer in pursuit, a patrolman on the beat, 
Officer’:Thomas Bessy, observed then running and he, in turn, started 
running towards appellant. Officer Dotson apparently yelled out to 


Officer Bessy, "He has a gun", at which point Officer Bessy dodged 


behind a tree and drew his gun; at epproximately that point, Officer 
Dotson states that he saw appellant draw a pistol out of his pocket 
and drop it in the trash can situated near the curb and a few feet 

from the tree behind which Officer Bessy had stopped. Both officers 
then seized appellant ead searched bim and found a clip on him and 

thereafter recovered a small pistol from the trash can nearby after 
which appellant was placed under arrest and charged with carrying a 


concealed weapon, The foregoing statement of facts is taken generally 


from the transcript of proceedings commencing on Page 4 through Page 
57, which covered the testimony taken of officers botson and Bessy 

| 
and of appellant and his witness, Gerald Webster. 

| 


The principal facts which appellant asks this Court to cons, 
sider in connection with this appeal are as tobiont 

A. At the time that he was aceosted by Officer Dotson, 
appellant was standing on the sidewalk eating an ige cream Gone, and 
as appellant stated and Officer Dotson aid not refute, and taling to 
two friends. He was doing nothing suspicious whatsoever and was une 
known to any of the officers on the scene or subsequently on the 
scene except insofar as he had allegedly been described to Officers 


Dotson and Smith, by an unknown stranger who stated that a tall negro 


make carrying @ light tan coat on his arm, was seen by him in High's 
with a gun protruding Soon his posaket. It is a reasonable conclusion 
that at the jime bai: Déficer Dotson approached appellant and said 

to him either, "I want to talk to you, I have taformatioa that you 
are carrying a gun", or "I want to frisk you for a gun", that at this 
point, appellant was under arrest. The question ‘therefore is whether 


there was probable cause for the arrest as justification for the sub- 
4 


sequent pursuit of appellant and for the search and seizure of the 


weapon and the clip, the suppression of which would have left the 


Government without a case against appellant. 


ARGUMENT 


It has been well established that an individual shall be 
secure against unreasonable searches and seizures aiaee the provis- 
ions of the Fourth Amendment of the Constitution, aba as they are 
applicable to the States under the Fourteenth amendment of the 
Constitution. In the landmark case of McNabb v. United States, 318 
U.S. 332, the Court stated, "A conviction resting oh evidence secured 
through such a flagrant disregard of the procedure which Congress has 
commanded cannot be allowed to stand without makiog the courts them- 


selves accomplices in willful disobedience of law". "Even less 


should the federal courts be accomplices in the willful disobedience 


of a Constitution they are sworn to uphold.” | 

This conclusion was also enlarged upon ia Rios v. United 
States, 364 U.S. 233, 80 S.Ct. 1431. In this case the Court. upheld 
the suppression of evidence obtained under an illegal search where 
there was no proximate cause for the arrest and among the dicte is 
the following: "The validity of the search turns upon the narrow 
question of when the arrest occurred, and the answer to that question 
depends upon an evaluation of the conflicting testimony of those who 
were present at the tind". In this case the police officer hed 
followed a taxicab in which Rios was a passenger and stopped this 
cab without probable cause, at which point the door of the taxicab 


was opened and a packet containing narcotics had in some manner dropped 
on the floor of the taxicab and Rios was arrested ander the narcotics 
statutes. The case was remanded with instructions to ascertain from 
further testimony and evidence whether the arrest vas made before 

the narcotics had been dropped on the floor or afterwards. 
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\In Beck v. Ohio, 379 U.S. 89, 191 N.B. 24 825, a motion 
to Suppress clearing house slips on the grounds that police obtained 
them by means of unreasonable search and seizure in violation of the 
Fourth and Fourteenth Amendments, was granted. There » the question 
presented was, did the authorities have probable cause for making 
the arrest? 

It is therefore well established-that any evidence obtained 
in the course of making an illegal arrest, that is an arrest which 
is not founded upon probable cause, should be suppressed. It is 


argued however, that in the subsequent decisions, namely, Terry v. 


Ohio, 379 U.S. 1, Sibron v. New York, 392 U.S. 40, and others, that 
x0 2ibroa v- New York 


where a police officer has reasonable grounds to suspect that from 
actions, demeanor and circumstances which take Place in his presence 
he has reasonable grounds to believe a crime is about to be committed, 
he may accost the suspect and may Casually search the suspeet--through 
his outer garments for signs of a weapon, These decisions are not 
a relaxation of the basic rule that a oerson shall be secure against 
unreasonable search or seizure, but have been ruled as a reasonable 
interpretation of the Provisions of the Fourth and Fourteenth 
Amendments relative to searches and seizures, to allow a casual search 
for weapons under such circumstances if the officer believes this 
uecessary to protect the lives and safety of police officers and 
others while in the performance of their duties. 

This relaxation of the strict application of the rule is 
carefully controlled and mst be founded upon facts which strongly 
Support the possibility that a crime is about to be committed and 


there is a possibility of the presence of weapons which could endanger 
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the arresting officer or others. In the case of ee v. Ohio (infra) 
an experienced police officer who had been patrolling the same beat 
for many years, Ceretia two men conducting themselves in such a 
manner that they aspeared to be “casing” a oe establishment for 
the purpose of committing a crime. He observed these two men approach 
the windows of the establishment on 24 different eee and make 
a careful study of the inside. He observed these men join a third 
man and carry on a conversation and then go back to the establishment. 
From his experience as a police officer, he could only come to a con- 
clusion that these men were plotting a robbery or burglary. He then 
approached Terry, identified himself and took nola of Terry and felt 
the outside of his clothing where his hand came inl contact with what 

| 


appeared to be the butt of a gun. He placed all three men under 


arrest, searched the other men and found a weapon on Chilton and none 


| 
on the third man, Katz. The two men who carried weapons >» Terry and 
| 


Chilton, were charged with carrying a concealed weapon and in that 
case the motion to suppress was denied and a in the decision 
by the Supreme Court, that a reasonably prudent officer believing on 
substantial grounds that a felony is about to be conmitted and that 
his safety or that of others is endangered may make @ reasonable 
search for weapons of a person believed by him to be armed and 
dangerous regardless of whether he has probable cause to arrest that 
individual for crime or the absolute certainty that the individual 
is armed. The Court added that a search for weapons in the absence 
of probable cause to arrest, must be strictly circumscribed by the 
exigencies of the situation. In Sibron v. New Yori (infra), both 


the Sibron case and the case of Peters v. New York were argued jointly. 
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In the Sibron case, the Court held that there was no probable cause 
for the arrest or for the search and that the narcotics found upon 


Sibron should have been suppressed. 


In'Peters v. New York, (App. #74 cited in 392 U.S. 40) the 


Court sustained the refusal to suppress burglar's tools because the 
police officer had observed Peters behaving in a peculiar manner in 
the hall of his building over a considerable period of time as though 
he were planning to break into one or more of the apartments. His 
search was deemed to be consistent with Terry v. Obio (infra). 

The argument then returns to the facts in this appeal and 
how Terry v. Ohio, Sibron v. New York or any of the other cases per- 
mitting search and seizure are applicable. We begin with the state- 
ment quoted hereinbefore in connection with the Terry case, as 
follows: 

"a search for weapons in the absence of probable cause to 
arrest mst be strictly circumscribed by the exigencies of the situ- 
ation”. Appellant was standing on the sidewalk talking to two friends 
and eating an ice cream cone, a scene of most tranquil and peaceful 
behavior. We submit that the statement of Officer Dotson that an 
unknown individual had told him he had seen a gun protruding from 
appellant's pocket, was no justification for the arrest or search of 
appellant. Nor could appellant be presumed to be guilty of anything 
or to have suspicion cast upon him merely because he ran when ac- 
costed by the police officer if there must be some probable cause 
for accosting appellant. Beck v. Ohio (infra), Rios v. United States 
(infra). It has been held on numerous occasions that a person may 


be ambivalent. He may have such fear of police, particularly if he 
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had been in difficulties om a prior occasion, and his fear would 


cause him to run whether he is or is not guilty of anything. The 


mere running is not in and of itself grounds for unreasonable searches. 
The arrest itself must be lawful in order to justity @ search. 
Appellant in this case was arrested the moment the police officer 
approached him and either said, "I want to talk to you, I was told 

you had a gun", or, "I want to frisk you for a gun” : In Terry v. 

Ohio (infra) the Court stated, "Whenever a police officer accosts 

an individual and restrains his freedom to walk away, he has "seized" 
that oerson within the meaning of the Fourth amendndat® . Appellant 
therefore was seized or arrested the moment the police officer said 

to him, "I want to talk to you”. If he was not seized or arrested, 
then why did the police officer pursue appellant when he commenced 
to run. We therefore return to the "situation”™ as it existed in this 
case which led Officer Dotson to approach appellant and say to him, 
"I want to talk to you", or, "I want to frisk you for a gan". ‘The 
case will stand or fall on the strength of the information or state- 
ment made to Officer Dotson or Officer Smith by an vakaown person 
who said to them that he saw appellant with a gun protrading from 
his pocket. If this statement is recognized as a sdund basis for an 


arrest or seizure, then the entire intent and purpose of the Fourth 


and Fourteenth Amendments would be defeated because their fulfili- 


ment would depend on the absolute integrity and honesty of the police 
officer. No part of this argument is intended to reflect upon the 
honesty or integrity of the police officer. Basically the individual 
depends for his safety on the efforts and unselfish Becteaison of 


the police officer. We are dealing here not with personalities, but 
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with the human element in man; the drive thet motivates an indivi- 
dual to sustain a position, a point, an arrest, or an experience of 
any sort. There have been experiences where police officers have 
used various methods, some not exactly prescribed by law to bring 
about the arrest of a shady character. The theory of a police officer 
who would do this is not dishonesty but that the end will justify the 
means. This however, is strictly forbidden by the Fourth Amendment 
as well as by many decisions of the Supreme Court. To exemplify such 
practice to a case such as appellant's, a police officer need only 
state in any case in which he has made an arrest without probable 
cause and has unlawfully searched a victim in the course of making 
such arrest, that some one stopped him and told him that the subject 
was carrying a gun. Had the unknown stranger been produced in court 
and had he taken the stand and testified to his observation of the 
gun on appellant and given appellant an opportunity to cross-examine 


him, there would be no grounds for this appeal on the basis of Terry 


v._Ohio (infra) and the other cases following that decision. It is 


peculiar that the informer was available to the arresting officer 
to make his statement and give a description of appellant, but his 
name and address was not recorded or asked for. 

It is further argued that under the Terry v. Ohio (infra) 
the police officer had a right to search appellant, because he be- 
lieved him to, be armed and dangerous and that his safety and that of 
others was endangered. From the facts in this case, we cannot re- 
concile it with the Terry case, since in this case appellant was run- 
ning away and if Officer Dotson had not given chase, the prospect of 
danger or safety was not there. Was the search in these circumstances 
in the absence of probable cause for the arrest justified or reasonable? 


ll 


CONCLUSION 


The security provided for the citizen and the alleged 
search and seizure provisions of the Fourth and Fourteenth Amendments 
of the Constitution mist be Jealously guarded, evea against the 
police. A mere statement of a police officer that 5 unknown per- 
son had told him that he saw a gun protruding from appellant's 
pocket without producing such unknown verson is not such facts or 
circumstances which would constitute probable cause ‘for arrest or 
which would justify investigative arrest or an unlawful search. 

Appellant res ectfully submits that his aes to suppress 
should have been granted and that this case be remanded with in- 
structions to suppress the weapon in question. | 


Respectfully submitted, 


MILTON M. BURKE 


1010 Vermont Avenue, N.W. 
Washington, D. C. 20005 


Attorney for Appellant 
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ISSUES PRESENTED * 


- In the opinion of appellee, the following issue is pre- 
psented: 


€ Did the trial court err in denying appellant’s motion 

to suppress a pistol which officers observed being thrown 
away by appellant and an ammunition clip fitting that 
pistol, when the initial police contact with appellant was 
based upon on-the-scene information from an eyewitness 
whom the police were subsequently unable to locate? 


Rnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,343 


UNITED STATES OF AMERICA, APPELLEE 
v. 
RUDOLPH MERCER, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By an indictment filed September 3, 1969, appellant 
was charged with carrying a dangerous weapon in viola- 
tion of 22 D.C. Code § 3204. On March 5, 1970, appei- 
lant’s pre-trial motion to suppress was heard and denied 
by the Honorable Oliver Gasch, and a jury trial thereupon 
commenced. The jury rendered a guilty verdict on March 
6, and on May 8, 1970, appellant was sentenced to serve 
two to eight years, to run concurrently with any other 
sentence then being served. This appeal followed. 

The evidence relevant to this appeal was presented to 
f° court at the hearing on the motion to suppress. On 


(1) 


2 


July 6, 1969, at approximately 9:00 p.m., Officers Ronald 
D. Dodson and Alfred Smith were in a scout car riding 
west on Rhode Island Avenue. They observed a citizen 
come out of a High’s store on the opposite side of the 
street, cross the street and flag down the scout car. Of- 
ficer Dodson testified that the citizen stated that there 
was, in the High’s store, a tall Negro male with a tan 
trench coat over his arm and a gun in his rear pocket. 
Officer Dodson then saw appellant, who fit that descrip- 
tion, emerge from the store. He asked the citizen if that 
was the man with the gun and received an affirmative re- 
sponse. Telling the citizen to wait, the officers quickly 
made a U-turn, stopping in the traffic lane in front of the 
High’s store so that Officer Dodson could jump out. While 
Officer Smith attempted to park the scout car, Officer 
Dodson approached appellant. When appellant noticed the 
officer, he began backing away. The officer asked, “Could 
I speak to you for a moment?” (Tr. 6), but appellant 
continued to back away. The officer informed appellant 
of the complaint and told him he wished to talk to him. 
Appellant then threw or dropped his coat and an ice cream 
cone and fled (Tr. 3-7, 9-14). 

Appellant and his witness, Gerald Webster, testified 
that appellant went into the High’s store and had been 
outside for about five minutes when the police approached. 
Another friend of appellant, Lorraine Hamilton, was with 
them outside the store, but she did not appear as a wit- 
ness. The officer told appellant he was going to frisk 
him because he had a gun. Appellant “faded away” (Tr. 
47), dropping his coat and ice cream cone and running 
(Tr. 34-36, 46-48, 54-56). 

Officer Dodson pursued appellant across the street and 
west on Rhode Island Avenue, remaining from ten to 
twenty feet in back of appellant. The lighting from 
street lights and store fronts was good. Officer Thomas 
A. Bessey, a foot patrolman, saw the chase and ran east 
toward the fleeing appellant. Officer Dodson then saw ap- 
pellant reach into his rear pocket and pull out a pistol. 
He shouted to Officer Bessey, warning him that appellant 
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had a gun. Officer Bessey stepped behind a tree and drew 
his service revolver. Officer Dodson saw appellant stop 
and throw the pistol into a trash can; Officer Bessey could 
state only that he saw appellant throw an “object” into 
the trash can. Appellant was immediately apprehended 
by both officers and arrested for carrying a dangerous 
weapon. A patdown of appellant revealed a clip, con- 
taining three rounds, which fit the weapon recovered 
from the trash can (Tr. 7-9, 14-19, 26-82, 48-50) 2 

The officers returned to the area across the street from 
thg High’s store to ascertain the name and address of the 
citizen who reported the crime to the police. The citizen, 
however, was gone. Officer Dodson spent several minutes 
locking for him before returning to the precinct (Tr. 24). 

The court denied the motion to suppress, finding prob- 
able cause to make an arrest. Citing the larger public 
inferest inherent in gun cases, the court ruled that less 

ormation is needed to stop and frisk for a gun than 
weuld be required to search for drugs (Tr. 64-65). 


ARGUMENT 


Appellant was not arrested when approached for 
questioning; but assuming arguendo that he was 
arrested, the police, acting upon a reliable eye witness 
report, had probable cause to arrest him. 


(Tr. 3-57) 


Appellant’s basic contention appears to be that infor- 
mation furnished to police officers at the scene by an eye- 
witness does not constitute probable cause to arrest. He 
also argues that, merely by approaching appellant to ask 
questions, the police thereby placed him under arrest. 
Appellant further claims that the weapon or possibly the 
ammunition clip, or both, were seized pursuant to an il- 


2 Appellant claimed that the officers searched him and the im- 
mediate area where he was arrested trying to locate a weapon and 
only subsequently found a pistol in the trash. He was then arrested 
(Tr. 50-51). 
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legal search; the weapon, however, was not recovered 
incident to a search of appellant but was found in a trash 
can where appellant had been observed abandoning it.? 


A. The police acted within their lawful authority. 


23 D.C. Code § 306 specifically authorizes arrests on 
probable cause for violation of 22 D.C. Code § 3204. Prob- 
able cause exists when a reasonable, cautious and prudent 
police officer, in the light of his training and experience, 
reasonably believes that a specific person has committed 
acrime. E.g., Brinegar v. United States, 338 U.S. 160 
(1949) ; Hinton v. United States, 187 U.S. App. D.C. 388, 
424 F.2d 876 (1969) ; Coleman v. United States, 187 U.S. 
App. D.C. 48, 420 F.2d 616 (1969); Bailey v. United 
States, 128 U.S. App. D.C. 354, 389 F.2d 305 (1968). 
It is also well established that police officers, without prob- 
able cause to arrest, may briefly detain and question per- 
sons believed to be engaging in or about to engage in 
criminal conduct. Young v. United States, —— U.S. 
App. D.C. ——, 485 F.2d 405 (1970) ; Coleman v. United 
States, 187 U.S. App. D.C. 48, 59, 420 F.2d 616, 627 
(1969) (Chief Judge Bazelon concurring); Coates v. 
United States, 184 U.S. App. D.C. 97, 418 F.2d 371 
(1969), Allen v. United States, 129 U.S. App. D.C. 61, 
390 F.2d 478 (1968). The Supreme Court in Terry v. 
Ohio, 392 U.S. 1 (1968), stated that “a police officer may 
in appropriate circumstances and in an appropriate man- 
ner approach a person for the purpose of investigating 
possible criminal behavior even though there is no prob- 
able cause to make an arrest.” 892 U.S. at 19. See Rios 
v. United States, 364 U.S. 258 (1960). 

The basic inquiry in determining the existence of either 
probable cause to arrest or reasonable cause to detain for 
questioning is whether the extent of the official intrusion 
is commensurate with and warranted by the articulable 


2 Only the ammunition clip with three live rounds was found on 
the person of appellant. The seizure came only after appellant’s 
flight had been halted and he was arrested for carrying the weapon 
which Officer Dodson saw abandoned. 
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facts underlying the intrusion. In this case the police 
were flagged down by a person whom they had just seen 
leaving a High’s store. The officers were able to observe 
the citizen’s demeanor as he reported to them that a 
specifically described individual in the High’s store had a 
gun in his pocket. The reliability of the report was im- 
mediately evidenced by the emergence from the store of 
appellant, who fit the description just given by the citi- 
zen. The citizen then confirmed that appellant was in- 
deed the man with the gun. In view of the immediacy of 
the information given on the scene by an eyewitness and 
the time, place, and nature of the offense, the police had 
probable cause to arrest appellant. Carter v. United 
States, 244 A.2d 483 (D.C. Ct. App. 1968). Clearly, they 
would have been remiss if they had not attempted at least 
to approach appellant as quickly as possible for question- 
ing. The fact that police were later unable to locate the 
citizen has no bearing on their duty, possessing the in- 
formation given them, at the very least to approach and 


detain appellant.* United States v. Frye, 271 A2d 788 
(D.C. Ct. App. 1970); United States v. Dowling, 271 
A.2d 406 (D.C. Ct. App. 1970) ; Gaskins v. United States, 
262 A.2d 810 (D.C. Ct. App. 1970); Clarke v. United 
States, 256 A.2d 782 (D.C. Ct. App. 1969); People v. 
Taggart, 20 N.Y.2d 335, 283 N.E.2d 581, 283 N.Y.S.2d 
1 (1967), appeal dismissed, 392 U.S. 667 (1968). 


B. Appellant was not arrested until apprehended 
after flight. 


As set forth above, the police have the right, without 
probable cause to arrest, to detain briefly and question 


3 At the hearing the statement of the unidentified citizen to the 
police was introduced, not to assert the truth of the matter related, 
but to delineate the factual basis upon which the police officers acted. 
Appellant’s counsel at trial (who is also his counsel on appeal) felt 
no need to object to the introduction of that evidence. Such in- 
formation is clearly relevant to the determination in question, and 
failure to present the unidentified citizen affects only the credibility 
of the government witness and the weight to be given to his testi- 
mony. 


6 


persons reasonably believed to be engaging in criminal 
activity. A stop in such circumstances is not to be equated 
with an arrest. Further, the test articulated by this Court 
in determining whether a person has been arrested is 
“not what the defendant . . . thought, but what a reason- 
able man, innocent of any crime, would have thought had 
he been in defendant’s shoes.” Hicks v. United States, 
127 U.S. App. D.C. 209, 212, 382 F.2d 158, 161 (1967), 
quoting from United States v. McKethan, 247 F. Supp. 
$24, 328 (D.D.C. 1965); see Coates v. United States, 
supra; Green v. United States, D.C. Ct. App. No. 5407, 
decided March 31, 1971; Von Sleichter v. United States, 
267 A.2d 336 (D.C. Ct. App. 1970). 

Appellant did not testify that he believed himself to be 
under arrest when approached by Officer Dodson nor that 
words indicative of arrest were used. The record is void 
of any indication that words of arrest were uttered, that 
there was any substantial assertions of police authority, 
that physical restraint was attempted or achieved or that 
appellant was deprived of his freedom in any significant 
way. Indeed, appellant deliberately fled so quickly that 
no substantial indicia of arrest could have been apparent. 
Pursuit of appellant was justified because his deliberate 
flight further confirmed the reliability of the citizen’s 
report and was an additional element of probable cause 
to arrest. Flight is not, by itself, reason to arrest, but 
coupled with other factors it can sustain a finding of 
probable cause. Hinton v. United States, supra; Clarke 
v. United States, supra. 


7 
CONCLUSION 


WHEREFORE, appellee respectfully submits that the judg- 
ment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
AxeL H. KLEIBOEMER, 
JAMES A, ADAMS, 
Assistant United States Attorneys. 
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COUNTERISSUE PRESENTED 


‘In its brief, Appelle fixes the issue as one which 


falls within the premise that when the initial police contact 


with Appellant was besed upon on-the-scene information fron 


an eye-witness whom the police were subsequently unable to 
locate, would the evidence obtained in a search and seizure 
following the arrest under such conditions be admissible. 
Appellant t2kes the position that this is an oversinplification 
and the real issue is that when the police contect is based 
upon alleged on-the-scene information from an eye-witness 
whom the police were subsequently unable to locate but which 
but which information is not related to a felony which has 
been committed or whose commission is threatened the arrest 
and search and seizure which follows constituted an unlawful 
search and seizure which would compel suppression of the evi- 


dence thus obtained. 


igi 


& RGUMENT 


It is common knowledze that the human element in all 


pcople often compels them to extrene expression jand ection to 


| 
successfully achieve their objective. Very often 2 police 
; 


officer feels certain that in < perticuler case a suspect is 
carrying a weapon, narcotics or any other such teen, the seizure 


of which would lead to conviction of a crime. The objective 


is to legally find such object on the suspect. There are uany 
who believe that the end justifics the reens and it is against 
those who believe in such a philosophy that the protection 
guaranteed by the Fourth /mencnent should be penticularly en- 
forced. It would be very simple for a police officer follow- 
ing such philosophy to use the pretcxt than en eye-witness 

who could not later be produced had siven the infornetion con- 


| 
cerning the suspect and therefore the police officer had a 
| 


legel right to seize and search such person. If <s gun or 
i 


narcotics or other contraband is found on the suspect the 


desired objective has been eccomplished and es is apt to 
overlook the protections provided by the Constitution because 
&@ crininal has been apprehended. If such ilesal search re- 
veals nothing, then the police officer has merely to apologize 
and sometincs fails to do this. The foregoing reflects the 
reasoning behind the absolute necessity of enforcing the pro- 
tective provisions of the Constitution for the benefit of all 
persons, both Ruildy or innocent. 

There have been many cecisions in which the princi- 
pal argued by Appellee was adopted, that is, information 


from an on-the-scene eye-witness whom they could not later 


locate, as! justificetion for a search and seizure, but all of 
these cases have one thing in common. The information given 
to the police officer by such eye-witness was that a felony 
was in the process of being committed or had been committed. 
This introduces therefore another legal precept, namely, that 
the police officer must have probably cause to believe, fron 
the facts in each perticular case, that < felony is being 
com:itted and on the basis of such honest belief, he then has 


2 right to search and seize the unlawful item which then is 


the basis for another criminal charge. In United States v. 


Frye, 271 A.2d, 788, the arrest and search was not mede on 
the basis of the information from the unknown witness. The 
suspicion was directed towards the suspects and the arrest 
was on the basis of the commission of a misdemeanor in the 
presence of the police officers, namely, that the automobile 
they were driving had improper license tags, which then 
warrented the stopping, frisking and arrest. In Coates, Jr. 
v. United States, 134 U.S. App. D.C. 97, a robbery and as- 
seult had in fect taken place and the information given by 
the unknown eye-witness was descriptive of persons who may 
have been the ones who cormitted such robbery and assault. 
Again here the felony had been committed and on the basis of 
the information the police officers had reasonable grounds to 
believe that the suspects were those who committed the crime. 
One of the items taken in the robbery was actually seen on 
the seat of the car at the time of the arrest. In Clarke v. 
The United States, 256 4.2d, 782, the police officer received 


information from an unknown eye-witness that the suspect had 


egos 


appeared to have robbed a girl. Again here the police officer 
had probably cause for warrantless arrest of moet and 
search resulting in the seizure of a straight pore Police 
officers would have been justified in stopping ant searching 
this suspect if they had other probably cause to, believe that 
this was en individual who had just comaitted 2 felony. In 
Gerter v. The United States. 244 A.2d 483, the information 
cormunicated through resular channels regarding b report fron 
an unknown eye-witness concerning 2 purported robbery 
(emphasis added) and presence nearby of suspect established 
probable cause to arrest without 2 warrant the suspect found 
near the scene of the purported robbery, and the gun taken in 
the search which followed was perfectly proper. | These are 
cases on which the Government relies and which are narked in 
its brief as cases chiefly relied on by Appellee. It is sig- 
nificant that everyone of these cases involve a crine which 
had been or was about to be committed, a condition which if 
known to the police officer would justify search and seizure 
by the police officer, with or without such information, if 
founded upon probably cause. In the case before] this Court, 
there was no testimony whatsoever either from the unknown 
eye-witness or from any other person, that a crine had been 
committed or was ebout to be comuitted. Undisputed testinony 
is that at the time of his arrest and attempted seizure, 
Appellant was standing on the sidewalk with a nale and fenale 
| 


compenion eating an ice cream cone and conversing. No crine 


| 
had been corritted and the only alleged information by the 


nwatn.ss was thet he hed sccn < pistol protruding 
from the rear pocket of Appellant. 
The .andaark ccse cs citcd in Appellant's principal 
brief is Terry v. Ohio, 392 U.S. 1; also cited by Appellee os 


one of its principsl cases relied on. In this case, as pre- 


viously covercad in /ppellant's principcl brief, a very strong 


and positive found-tion was first laid to permit the search 
and seizure. in experienced police officer of many years 
service, hac for «= considerable period of timc, from a dis- 
tance, observed three mem doing what is commonly known as 
“caesinc” a business cstcblishaent. After he had observed 
thesc men watching, returning cg apain end accin to such bus- 
iness estpblishment, he came to the reasonable conclusion that 
they were plenning 2 robbcry. The search and seizure was 
allowed by the Supreme Court not solely beczuse the police 
officer wes reasonably certain that 2 crime was about to be 
committed, but the reasoning wes coupled with the Court's 
opinion that a2 police officer, for his personal protection, 
should Le permitted under such circumstences, to feel the 
outside clothing of the suspect for ea weapon if he feels that 
his personal safety night be endangered. The weapon tus dis- 
covered was then cdmissible. The Supreme Court extended it- 
self to r¢cffina that this decision was not intended in any 
way to dilute the protections agzinst unreasonable searches 
and seizures guarenteed by the Fourth Amendment. 

Lastly, Appellee cites the case of Hicks v. United 


States, 127 U.S. App. D.C. 209, in an appcrent cttempt to 
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indicste that Appellant was not under crrest when he wes 


accosted by the police officer, who stated to hin, "I went 


to talk to you, I wes told you had a2 sun"; or, "I want to 


frisk you for 2 sun". This casc was cecided in 1967 and in 
fect stated that to constitute arrest, there nust be -ctucl 
| 


seizure or detention of person, with intention to effccet or- 
rest and so understood by person dctainced. In Terry v. Ohio 
| 


(infrz) the Court stated, “whenever -. policc officer recosts 


an indcividusl 2nd restrains his freedor: to walk away, he has, 
“seized” thet person within the weaning of the fourth 


| 
fmendnent". It has been held on numerous occasions that c- 
| 


person may be ambivalent. ie mzy have such fear of police, 
particularly if he hes been in difficulties on a prior oc- 


casion, and his fear would cause him to run whether he is or 


| 
is not cuilty of snything. The mere running is not in and of 
itself srouncs for unreasonable searches. The arrest itsclf 
| 


must be lawful in order to justify « search. 
| 
Respectfully Subnitted, 


Milton M. Burke 
Attorney for Lppclient 


